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0. J. F i n d l e y  

P r o v i s i o n  i n  i n v i t a t i o n  f o r  b i d s  for  s e r v i c e  
c o n t r a c t  which pe rmi t s  t h e  government  to  d e d u c t  
amounts  f rom t h e  c o n t r a c t o r ' s  payments  f o r  u n s a t -  
i s f a c t o r y  s e r v i c e s  does n o t  c o n f l i c t  w i t h  any  
r e p e r f o r m a n c e  r i g h t s  of t h e  c o n t r a c t o r .  Al though 
t h e  s t a n d a r d  " I n s p e c t i o n  of S e r v i c e s "  c l a u s e  
p e r m i t s  t h e  government  t o  r e q u i r e  r e p e r f o r m a n c e  a t  
no cos t  t o  t h e  gove rnmen t ,  t h e  p r o t e s t e r  h a s  
f a i l e d  to  show t h a t  d e f e c t i v e  s e r v i c e s  may be  
r e p e r f o r m e d  w i t h o u t  t h e  government  r e c e i v i n g  
r educed  v a l u e .  

Pe r fo rmance  R e q u i r e m e n t s  Summary p r o v i s i o n s  i n  
i n v i t a t i o n  for  b i d s  f o r  s e r v i c e  c o n t r a c t ,  which 
p e r m i t  t h e  government  t o  d e d u c t  f rom t h e  con- 
t r a c t o r ' s  payments  a n  amount r e p r e s e n t i n g  t h e  
v a l u e  of s e v e r a l  s e r v i c e  t a s k s  where a random 
i n s p e c t i o n  r e v e a l s  a d e f e c t  i n  o n l y  one  t a s k  and 
pe rmi t s  d e d u c t i o n  for  d e f e c t i v e  pe r fo rmance  o f  
t a s k s  n o t  s p e c i f i c a l l y  a s s i g n e d  a v a l u e  where 
s t a t e d  t a s k s  u n d e r  damage p r o v i s i o n  a l r e a d y  t o t a l  
100 p e r c e n t  o f  t h e  c o n t r a c t  p r i c e ,  impose a n  
u n r e a s o n a b l e  p e n a l t y .  

Requ i remen t  t h a t  c o n t r a c t o r  p r o v i d e  w r i t t e n  
n o t i f i c a t i o n  of c o r r e c t i v e  a c t i o n  to  b e  t a k e n  i n  
r e s p o n s e  to  government  f i n d i n g  o f  d e f i c i e n t  
p e r f o r m a n c e  is n o t  advance  c o n t r a c t u a l  a g r e e m e n t  
t o  t h e  d e f i c i e n c y  a l leged  by  agency .  Requi rement  
does n o t  p r e c l u d e  c o n t r a c t o r  f rom c h a l l e n g i n g  t h e  
a g e n c y ' s  f i n d i n g  t h a t  a d e f i c i e n c y  h a s  o c c u r r e d  
u n d e r  t h e  c o n t r a c t  d i s p u t e s  c l a u s e .  

D. J. F i n d l e y  ( F i n d l e y )  p r o t e s t s  a g a i n s t  t h e  f o r m a t  
used  by t h e  Depar tment  o f  t h e  A i r  Force ( A i r  Force) f o r  
s o l i c i t i n g  b i d s  i n  i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  F04699-84- 
B-0022 t o  o b t a i n  s e r v i c e s  n e c e s s a r y  t o  operate t h e  
Sac ramen to  A i r  Logis t ics  C e n t e r  t e c h n i c a l  o r d e r  and decal 
d i s t r i b u t i o n  o f f i c e  and t h e  b a s e  i n f o r m a t i o n  and t r a n s f e r  
s y s t e m  l o c a t e d  a t  McCle l l an  A i r  Force Base, C a l i f o r n i a .  
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The i n i t i a l  p r o t e s t  c o n t a i n e d  o b j e c t i o n s  to  a number o f  
p r o v i s i o n s  i n  t h e  I F B .  However, F i n d l e y  h a s  wi thdrawn sev-  
e r a l  o b j e c t i o n s  and a g r e e s  t h a t  o t h e r s  have been  r e n d e r e d  
moot or academic  by  A i r  Force c o r r e c t i v e  a c t i o n  i n  r e s p o n s e  
to t h e  p r o t e s t .  W e  a l s o  n o t e  t h a t  t h e  A i r  Force h a s  wi th-  
drawn i t s  i n i t i a l  c o n t e n t i o n  t h a t  t h e  p ro t e s t  is u n t i m e l y ,  
and there  i s . n o w  no d i s p u t e  t h a t  F i n d l e y  f i l e d  a t i m e l y  pro-  
t e s t  w i t h  o u r  O f f i c e  p r i o r  to  b i d  open ing .  

F i n d l e y  c o n t e n d s  t h a t  t h e  I F B  c o n t a i n s  improper  
p r o v i s i o n s  c o n c e r n i n g  q u a l i t y  c o n t r o l .  S p e c i f i c a l l y ,  
F i n d l e y  a l l e g e s  t h a t  t h e  A i r  Force I F B  q u a l i t y  c o n t r o l  
p r o v i s i o n s  which  r e q u i r e  r e p e r f o r m a n c e  and d e d u c t i o n  fo r  
d e f i c i e n t l y  pe r fo rmed  s e r v i c e  is a n  u n a u t h o r i z e d  d e v i a t i o n  
from t h e  Defense  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  r e q u i r e d  
I n s p e c t i o n  of  S e r v i c e s  (10s) c l a u s e ,  DAR, S 7-1902.4, 
r e p r i n t e d  i n  32 C . F . R .  p t s .  1-39 (19841 ,  and t h a t  i t s  
e n f o r c e m e n t - c o n s t i t u t e s  a n  i m p e r m i s s i b l e  p e n a l t y .  F i n d l e y  
a l so  a l l e g e s  t h a t  t h e  e n f o r c e m e n t  methodology p e r m i t s  
d e d u c t i o n s  i n  excess o f  t h e  v a l u e  o f  t a s k s  a c t u a l l y  
per formed d e f i c i e n t l y  a n d ,  t h u s ,  c o n s t i t u t e s  a n  improper  . 

l i q u i d a t e d  damages c l ause  unde r  GAO d e c i s i o n s .  

* 

We deny  F i n d l e y ' s  p r o t e s t  t h a t  t h e  I F B  c l a u s e  wh ich  
p e r m i t s  t h e  A i r  Force to  b o t h  d e d u c t  from t h e  c o n t r a c t  price 
and r e q u i r e  r e p e r f o r m a n c e  f o r  a d e f i c i e n t l y  per formed 
s e r v i c e  is  a n  u n a u t h o r i z e d  d e v i a t i o n  from t h e  10s c l a u s e .  
W e  s u s t a i n  F i n d l e y ' s  c o n t e n t i o n  t h a t  t h e  e n f o r c e m e n t  
methodology p r o v i s i o n s  c o n s t i t u t e  an  improper  l i q u i d a t e d  
damages c l a u s e .  

The  I F B  i n c o r p o r a t e d  by r e f e r e n c e  t h e  s t a n d a r d  10s 
c l a u s e  c o n t a i n e d  i n  DAR, S 7-1902.4. The  c l a u s e  g e n e r a l l y  
m u s t  be  i n c l u d e d  i n  a l l  A i r  Force f i x e d - p r i c e  s e r v i c e  con- 
t r a c t s .  - S e e  DAR, S 7-1902. I t  r e s e r v e s  t h e  g o v e r n m e n t ' s  
r i g h t  to  i n s p e c t  a l l  s e r v i c e s  to  t h e  e x t e n t  p r a c t i c a b l e ,  a t  
a l l  times d u r i n g  t h e  c o n t r a c t  term, and a l so  p r o v i d e s  a s  
f 01 lows : 

" I f  any  s e r v i c e s  pe r fo rmed  h e r e u n d e r  a r e  n o t  
i n  c o n f o r m i t y  w i t h  t h e  r e q u i r e m e n t s  o f  t h i s  con- 
t r a c t ,  t h e  Government s h a l l  have t h e  r i g h t  t o  
require t h e  C o n t r a c t o r  to p e r f o r m  t h e  s e r v i c e s  
a g a i n  i n  c o n f o r m i t y  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  
c o n t r a c t ,  a t  no a d d i t i o n a l  i n c r e a s e  i n  t o t a l  con- 
t r a c t  amount. When t h e  s e r v i c e s  t o  be  performed 
are  o f  s u c h  a n a t u r e  t h a t  t h e  defec t  c a n n o t  be 
c o r r e c t e d  by r e p e r f o r m a n c e  o f  t h e  s e r v i c e s ,  t h e  
Government s h a l l  have t h e  r i g h t  to  ( i )  r e q u i r e  t h e  
C o n t r a c t o r  t o  i m m e d i a t e l y  t a k e  a l l  n e c e s s a r y  steps 
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to e n s u r e  f u t u r e  pe r fo rmance  o f  t h e  s e r v i c e s  i n  
c o n f o r m i t y  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  c o n t r a c t ;  
and ( i i )  r e d u c e  t h e  c o n t r a c t  p r i c e  to  r e f l e c t  t h e  
r educed  v a l u e  of t h e  s e r v i c e s  per formed.  . . . I '  

The I F B  a l s o  c o n t a i n e d  t h e  f o l l o w i n g  p a r a g r a p h ,  H99a, 
e n t i t l e d  "Payment Computa t ion" :  

" N o t w i t h s t a n d i n g  t h e  g e n e r a l  p r o v i s i o n  h e r e o f  
e n t i t l e d  ' I n s p e c t i o n  o f  s e r v i c e s , '  o r  a n y  i n t e r -  
p r e t a t i o n  t he reo f ,  t h e  government  h a s  t h e  r i g h t  to  
m a k e  pe rmanen t  d e d u c t i o n s  from t h e  c o n t r a c t  p r i c e  
when t h e  c o n t r a c t o r  e x c e e d s  t h e  maximum allowable 
d e v i a t i o n  from r e q u i r e m e n t s  ( A Q L )  a n d ,  i n  a d d i -  
t i o n ,  r e q u i r e  t h e  c o n t r a c t o r  to  r e p e r f o r m  t h e  
d e f e c t i v e  s e r v i c e  to  a n  a c c e p t a b l e  l e v e l .  I t  is  
u n d e r s t o o d  and agreed t h a t  t h e  d e t e r m i n a t i o n  by 

AQL may be based upon random sampl ing  t e c h n i q u e s .  
I t  is f u r t h e r  agreed t h a t  t h e  above  enumera ted  
r i g h t s  a r e  i n  a d d i t i o n  t o  and n o t  i n  l i e u  o f  t h e  
r i g h t s  o f  t h e  government  u n d e r  a n y  o t h e r  c l a u s e  of 
t h i s  c o n t r a c t  i n c l u d i n g  t h e  r i g h t  to  t e r m i n a t e  
p u r s u a n t  t o  t h e  c l a u s e  hereof e n t i t l e d  'DEFAULT. I "  

government  t h a t  t h e  cont rac tor  h a s  exceeded  t h e  r 
.) 

T h i s  c l a u s e  was d e v e l o p e d  by A i r  Force h e a d q u a r t e r s  
s p e c i f i c a l l y  for  u s e  i n  c o n t r a c t s  w i t h  pe r fo rmance  work  
s t a n d a r d s .  

Under t h e  10s c l a u s e ,  t h e  agency  c a n  r e q u i r e  t h e  
c o n t r a c t o r  to r e p e r f o r m  t h e  s e r v i c e s  i n  a c c o r d a n c e  w i t h  con- 
t r a c t  r e q u i r e m e n t s  a t  no i n c r e a s e  i n  t h e  c o n t r a c t  p r i c e .  
Where r e p e r f o r m a n c e  is n o t  a n  a p p r o p r i a t e  remedy d u e  to t h e  
n a t u r e  of t h e  de fec t ,  t h e  government  c a n  r e q u i r e  t h e  con- 
t r a c t o r  to  t a k e  a l l  n e c e s s a r y  s t e p s  to  e n s u r e  no f u t u r e  v io -  
l a t i o n  of c o n t r a c t  r e q u i r e m e n t s  and r e d u c e  t h e  c o n t r a c t  
price t o  r e f l e c t  t h e  r e d u c e d  v a l u e  of t h e  s e r v i c e s  
per formed . 

F i n d l e y  p o i n t s  o u t  t h a t  t h e  10s c l a u s e  d o e s  n o t  
a u t h o r i z e  t h e  government  t o  r e q u i r e  r e p e r f o r m a n c e  and a l s o  
d e d u c t  f rom t h e  c o n t r a c t  p r ice  a s  p r o v i d e d  f o r  i n  t h e  modi- 
f i c a t i o n  t o  t h e  10s c l a u s e  unde r  p a r a g r a p h  H99. Thus,  
F i n d l e y  a r g u e s  t h e  m o d i f i c a t i o n  is a n  i m p e r m i s s i b l e  
d e v i a t i o n  from t h e  10s c l a u s e .  

F i n d l e y  c o n c e d e s  t h a t  a p r i o r  d e c i s i o n  of our O f f i c e ,  
E n v i r o n m e n t a l  Aseptic S e r v i c e s  A d m i n i s t r a t i o n  and La r son  
B u i l d i n g  Care I n c .  ( E n v i r & m e n t a l ) ,  6 2  Comp. Gen. 219 
( 1 9 8 3 1 ,  83-1  C . P . D .  11 1 9 4 ,  s u p p o r t s  t h e  A i r  F o r c e ' s  
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a u t h o r i t y  to  b o t h  d e d u c t  f rom t h e  c o n t r a c t  p r i c e  and  r e q u i r e  
r e p e r f o r m a n c e  o f  a s e r v i c e .  However, F i n d l e y  b e l i e v e s  t h i s  
d e c i s i o n  is i n c o r r e c t  and  s h o u l d  be r e c o n s i d e r e d .  

I n  t h e  E n v i r o n m e n t a l  d e c i s i o n ,  as  i n  t h i s  case,  w e  
r e c o g n i z e d  t h a t  t h e  a l l e g e d  d e v i a t i o n  does n o t  r e q u i r e  t h a t  
t h e  g o v e r n m e n t  p e r m i t  r e p e r f o r m a n c e  w i t h o u t  regard to  t h e  
c i r c u m s t a n c e s ;  r a t h e r ,  i t  e s t a b l i s h e s  t h e  g o v e r n m e n t ' s  r i g h t  
to r e q u i r e  r e p e r f o r m a n c e .  T h i s  is c o n s i s t e n t  w i t h  t h e  r i g h t  
e s t a b l i s h e d  u n d e r  t h e  10s c l a u s e ,  

W e  f o c u s e d  o n  t h e  q u e s t i o n  w h e t h e r  t h e  s e r v i c e s  c o u l d  
be r e p e r f o r m e d  a f t e r  random s a m p l i n g  so t h a t  t h e  g o v e r n m e n t  
does n o t  r e c e i v e  r e d u c e d  v a l u e .  W e  f o u n d  t h a t  t h e  A i r  F o r c e  
had made a case ( w h i c h  t h e  p r o t e s t e r  had n o t  r e b u t t e d )  t h a t ,  
e v e n  when t h e  e n u m e r a t e d  d e f i c i e n t  s e r v i c e s  were s a t i s f a c -  
t o r i l y  r e p e r f o r m e d ,  t h e  g o v e r n m e n t  had r e c e i v e d  r e d u c e d  

t h a t  t h e  d e d u c t i o n  p r o v i s i o n s  are i n c o n s i s t e n t  w i t h  
r e p e r f o r m a n c e  r i g h t s  u n d e r  t h e  IFB was w i t h o u t  merit. 

v a l u e .  A c c o r d i n g l y ,  w e  f o u n d  t h e  p ro tes te r ' s  c o n t e n t i o n  r 
. 

W h i l e  F i n d l e y  a r g u e s  t h a t  t h e  E n v i r o n m e n t a l  d e c i s i o n  is 
i n c o r r e c t  a n d  s h o u l d  be r e c o n s i d e r e d ,  w e  f i n d  t h a t  o u r  d e c i -  
s i o n  i n  t h i s  respect was correct a n d  n o t e  t h a t  i t  h a s  b e e n  
s u b s t a n t i a l l y  a f f i r m e d  b y  a l a t e r  d e c i s i o n .  
I n d u s t r i e s ,  I n c . ,  B-214447, B-214447.2, O c t .  2 ,  1 9 8 4 ,  84-2 
C . P . D .  11 380. The  A i r  Force s t a t e s  i n  t h e  I F B  t h a t  correc- 

- See L i n d a  V i s t a  

t i o n  of d i s c r e p a n c i e s  d u r i n g  s a m p l i n g  does n o t  correct  t h e  
d i s c r e p a n c i e s  i n  t h e  g r o u p  w h i c h  t h e  s a m p l i n g  r e p r e s e n t s .  
W h i l e  F i n d l e y  d i sagrees  w i t h  t h i s  p o s i t i o n ,  t h i s  d i s a g r e e -  
m e n t  does n o t  r e f u t e  t h e  A i r  Force ' s  c o n c l u s i o n  t h a t  d e f i -  
c i e n t  P e r f o r m a n c e  e v e n  when r e p e r f o r m e d  c a n  r e d u c e  t h e  o v e r -  
al l .  v a i u e  of t h e  c o n t r a c t .  
8-200127, Mar. 2 ,  1 9 8 2 ,  82-1 C.P.D. § 182 .  

I n t e g r a t e d  Forest Management, 

F i n d l e y  a l so  c o n t e n d s  t h a t  t h e  s o l i c i t a t i o n  p e r f o r m a n c e  
r e q u i r e m e n t s  s u m m a r i e s  are  i m p r o p e r  and  r e s u l t  i n  d i s p r o p o r -  
t i o n a t e  a n d  p u n i t i v e  d e d u c t i o n s .  I n  t h i s  c o n n e c t i o n ,  t h e  
I F B  c o n t a i n s  a d d i t i o n a l  p r o v i s i o n s  u n d e r  t h e  h e a d i n g  
P e r f o r m a n c e  R e q u i r e m e n t s  Summary ( P R S )  t h a t  permit t h e  gov- 
e r n m e n t  to  s a m p l e  t h e  c o n t r a c t o r ' s  p e r f o r m a n c e  of some s e r v -  
ices r a n d o m l y  a n d  d e d u c t  p a y m e n t s  f o r  u n s a t i s f a c t o r y  s e r v -  
ice  i n  a n  amount  c a l c u l a t e d  t o  r e p r e s e n t  t h e  v a l u e  t h e  
u n s a t i s f a c t o r y  s e r v i c e  bears  to a l l  t h e  c o n t r a c t ' s  r e q u i r e -  
m e n t s .  To d e t e r m i n e  t h a t  v a l u e ,  t h e  PRS b r e a k s  t h e  t o t a l  
c o n t r a c t  e f fo r t  down t o  i t s  bas ic  componen t  services.  The 
v a l u e  o f  u n s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r  a componen t  
s e r v i c e  is d e t e r m i n e d  by c a l c u l a t i n g  t h e  p e r c e n t a g e  a n y  
sampled  u n s a t i s f a c t o r y  p e r f o r m a n c e  bears t o  t h e  s i z e  of t h e  
e n t i r e  s a m p l e ,  a n d  t h e n  m u l t i p l y  i t  times a f i x e d  p e r c e n t a g e  

. 
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l i s t e d  i n  t h e  IFB which  r e p r e s e n t s  t h e  v a l u e  o f  t h e  
componen t  s e r v i c e  i n  c o m p a r i s o n  w i t h  t h e  t o t a l  cont rac t  
e f f o r t .  The I F B  a l s o  p r o v i d e s  a n  allowable d e v i a t i o n  f o r  
w h i c h  t h e  g o v e r n m e n t  w i l l  n o t  t a k e  a n y  d e d u c t i o n s .  

F i n d l e y  p r o v i d e s  s e v e r a l  e x a m p l e s  o f  t h e  a l l e g e d l y  
i m p r o p e r  c a t e g o r y  g r o u p i n g  o f  a number of t a s k s  i n t o  a 
s i n g l e  d e d u c t i o n  c a t e g o r y ,  u n d e r  w h i c h ,  i f  t h e  c o n t r a c t o r  
f a i l s  t o  p e r f o r m  o n e  t a s k  i n  t h e  c a t e g o r y ,  t h e  c o n t r a c t  
p r i c e  is  r e d u c e d  a s  i f  t h e  c o n t r a c t o r  f a i l e d  to  r e p e r f o r m  
a l l  t h e  t a s k s  l i s t e d  u n d e r  t h e  C a t e g o r y .  F o r  e x a m p l e ,  
F i n d l e y  p o i n t s  o u t  t h a t  u n d e r  t h e  PRS t e c h n i c a l  o rder  and 
decal d i s t r i b u t i o n  f u n c t i o n ,  e i g h t  t a s k s  a re  g r o u p e d  
together ,  r e p r e s e n t i n g  35 .2  p e r c e n t  of t h e  c o n t r a c t  pr ice .  
T h e s e  t a s k s  are:  (1 )  p a c k i n g  mater ia l  t o  e n s u r e  undamaged 
s h i p m e n t ;  ( 2 )  m a t c h i n g  c o n t e n t s  w i t h  t h e  a p p r o p r i a t e  l a b e l s ;  
( 3 )  c o n s o l i d a t i n g  packages; ( 4 )  a f f i x i n g  l a b e l s ;  
( 5 )  e n s u r i n g  c o n t e n t s  are  s e r v i c e a b l e ;  ( 6 )  u s i n g  red b o r d e r  c 
e n v e l o p e s  a s  r e q u i r e d ;  ( 7 )  m e e t i n g  p r o c e s s i n g  t i m e ;  and  
( 8 )  a s s u r i n g  t h a t  I D  l a b e l  e x p i r a t i o n  d a t e  h a s  n o t  b e e n  
e x c e e d e d  . 

- 
F i n d l e y  c o n t e n d s  t h a t  u n d e r  t h e  c o n t r a c t ,  i f  a 

c o n t r a c t o r ,  when p a c k i n g  these ma te r i a l s ,  d e f i c i e n t l y  per- 
forms o n e  of these t a s k s ,  i t s  c o n t r a c t  p r i c e  is  r e d u c e d  as  
if i t  d i d  n o t  p e r f o r m  a n y  o f  these t a s k s .  F i n d l e y  asserts 
t h a t ,  f o r  e x a m p l e ,  if t h e  c o n t r a c t o r  f a i l s  to  u s e  t h e  red 
b o r d e r  e n v e l o p e  a s  r e q u i r e d ,  i t  would n o t  r e c e i v e  any 
c o m p e n s a t i o n  f o r  i ts  p e r f o r m a n c e  o f  a l l  t h e  o t h e r  p a c k i n g  
t a s k s ,  w h i c h  c o n s t i t u t e  35.2 p e r c e n t  o f  t h e  c o n t r a c t  price.  
O t h e r  c a t e g o r i e s  a l so  combine  t a s k s  a s  i n  t h e  a b o v e  
e x  amp 1 e s . 

Also ,  F i n d l e y  a r g u e s  t h a t  t h e  c o m b i n a t i o n  o f  t a s k s  a l so  
w i l l  r e s u l t  i n  a n  u n r e a s o n a b l e  p e n a l t y  where  t i m e  r e q u i r e -  
m e n t s  a p p l y  to  c e r t a i n  t a s k s  w i t h i n  a c a t e g o r y .  For 
e x a m p l e ,  i n  t h e  Base I n f o r m a t i o n  T r a n s f e r  S y s t e m ,  i t e m  8 
c o m b i n e s  a number of t a s k s  a n d  c r i t e r i a ,  each o f  w h i c h  c a n  
s e r v e  a s  a b a s i s  f o r  d e d u c t i n g  5 p e r c e n t  o f  t h e  c o n t r a c t  
price. I f  a c o n t r a c t o r  p e r f o r m e d  a l l  o f  t h e  t a s k s  l i s t e d  i n  
i t e m  8 ,  b u t  took 11 m i n u t e s ,  w h i c h  e x c e e d  t h e  10 -minu te  
d e l i v e r y  t i m e  p e r m i t t e d  by  t h e  c o n t r a c t  to d e l i v e r  t h e  o u t -  
g o i n g  m a i l ,  i t  would n o t  r e c e i v e  c o m p e n s a t i o n  for  a n y  o f  t h e  
t a s k s  i t  p e r f o r m e d  u n d e r  i t e m  8. T h u s ,  t h e  s o l i c i t a t i o n ' s  
d e d u c t i o n  s y s t e m  c a n  r e s u l t  i n  d e d u c t i o n s  u n r e l a t e d  t o  t h e  
v a l u e  of t h e  t a s k  d e f i c i e n t l y  p e r f o r m e d .  
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F i n a l l y ,  F i n d l e y  asserts t h a t ,  unde r  t h e  PRS f o r  e a c h  
o f  t h e  t h r e e  f u n c t i o n s ,  t h e  A i r  Force h a s  a p p a r e n t l y  l isted 
o n l y  t h e  major t a s k s  to  be pe r fo rmed  f o r  each f u n c t i o n .  The  
A i r  Force h a s  a p p o r t i o n e d  a p e r c e n t a g e  of t h e  c o n t r a c t  p r i c e  
to each o f  t h e  major t a s k s .  The sum o f  these p e r c e n t a g e s  is 
1 0 0  p e r c e n t  f o r  each f u n c t i o n .  However, u n d e r  t h e  t e c h n i c a l  
e x h i b i t s  w h i c h  accompany e a c h  PRS, t h e  A i r  Force c l e a r l y  
r e s e r v e s  i t s  r i g h t  to  d e d u c t  f rom t h e  c o n t r a c t  p r i c e  for  t h e  
d e f i c i e n t  p e r f o r m a n c e  o f  t a s k s  n o t  l i s t e d  i n  t h e  PRS. S i n c e  
those n o n l i s t e d  t a s k s  must  c o n s t i t u t e  some p e r c e n t a g e  of t h e  
c o n t r a c t  p r i c e  or a d e d u c t i o n  would n o t  be a p p r o p r i a t e ,  t h e n  
t h e  l i s t e d  t a s k s  do n o t  r e p r e s e n t  1 0 0  p e r c e n t  of t h e  v a l u e  
o f  t h e  s e r v i c e s  pe r fo rmed  and  t h e  A i r  Force i m p r o p e r l y  h a s  
a l loca ted  1 0 0  p e r c e n t  of t h e  c o n t r a c t  p r i c e  t o  t h o s e  l i s t e d  
t a s k s .  T h i s  i n c o r r e c t  a p p o r t i o n m e n t  a lso c o u l d  r e s u l t  i n  
e x c e s s i v e  d e d u c t i o n s .  Thus ,  F i n d l e y  a r g u e s . a l 1  t h e  c o n t r a c t  
p r i c e  a l l o c a t i o n s  i n  t h e  PRS must  be  r e v i s e d  t o  r e c o g n i z e  
t h a t  there  a r e  n o n l i s t e d  t a s k s  which c o n s t i t u t e  a p o r t i o n  of 
t h e  c o n t r a c t  p r ice ,  o r  t h e  l a n g u a g e  i n  t h e  s o l i c i t a t i o n  
s h o u l d  l i m i t  d e d u c t i o n s  t o  t a s k s  l i s t e d  on  t h e  PRS. F i n d l e y  
m a i n t a i n s  t h a t  t h e  e x i s t i n g  IFB p r o v i d e s  f o r  l i q u i d a t e d  
damages w h i c h  are i n  excess o f  and u n r e l a t e d  t o  t h e  v a l u e  o f  
t h e  s e r v i c e  d e f i c i e n t l y  pe r fo rmed .  

E s s e n t i a l l y ,  t h e  A i r  Force r e s p o n s e  i s  to  deny  t h a t  t h e  
u s e  of these d e d u c t i o n  p r o v i s i o n s  wou ld  r e s u l t  i n  a n y  o f  
t h e s e  s i t u a t i o n s ,  F o r  example ,  t h e  A i r  Force s t a t e s  t h a t  
t h e  methodology p e r m i t s  a c e r t a i n  number of d e f i c i e n c i e s  to 
be excused  b e f o r e  t h e  d e d u c t i o n s  a p p l y .  Thus ,  o n e  isolated 
f a i l u r e  t o  u s e  a p r o p e r  e n v e l o p e  w i l l  n o t  r e s u l t  i n  a 
3 5 - p e r c e n t  r e d u c t i o n .  However, t h e  A i r  Force does n o t  deny  
t h a t  a repeated f a i l u r e  of o n e  t a s k  w i l l  r e s u l t  i n  a deduc-  
t i o n  a s  i f  a l l  t a s k s  l i s t e d  unde r  t h e  category h a s  o c c u r r e d  
w i t h o u t  c o n s i d e r a t i o n  o f  t h a t  o n e  t a s k ' s  i m p o r t a n c e  to  t h e  
o v e r a l l  o p e r a t i o n .  

The A i r  F o r c e  a l s o  p o i n t s  o u t  t h a t  these p r o v i s i o n s  a re  
s t a n d a r d  and approved  by A i r  Force h e a d q u a r t e r s  and t h a t  
F i n d l e y ,  t h e  incumbent  u n d e r  t h e  p r e v i o u s  c o n t r a c t s ,  has  
operated u n d e r  these p r o v i s i o n s ,  and t h e  p r o v i s i o n s  have 
worked f a i r l y  and r e a s o n a b l y .  I n  t h i s  c o n n e c t i o n ,  F i n d l e y  
s t a t e s  t h a t  i ts  e x p e r i e n c e  w i t h  t h e s e  d e d u c t i o n  p r o v i s i o n s  
unde r  t h e  c u r r e n t  c o n t r a c t  is o n e  of t h e  r e a s o n s  for 
q u e s t i o n i n g  these p r o v i s i o n s  f o r  t h e  fo l low-on p rocuremen t .  

W e  w i l l  ob j ec t  t o  a l i q u i d a t e d  damages p r o v i s i o n  as 
impos ing  a p e n a l t y  i f  a p r o t e s t e r  shows t h a t  there is n o  
p o s s i b l e  r e l a t i o n  be tween t h e  amounts  s t i p u l a t e d  f o r  l i q u i -  
d a t e d  damages and t h e  losses which  a re  c o n t e m p l a t e d  by t h e  
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p a r t i e s .  - See 46 Comp.  Gen. 252 ( 1 9 6 6 ) ;  Massman C o n s t r u c t i o n  
- C o . ,  B-204196, J u n e  25 ,  1982,  82-1 C.P.D. 1 624. W e  b e l i e v e  
t h a t  t h e  p r o t e s t e r  i n i t i a l l y  m e t  t h i s  bu rden  by showing t h a t  
t h e  s o l i c i t a t i o n  d e d u c t i o n  f o r m a t  p e r m i t s  d e d u c t i o n  f o r  t h e  
t o t a l  i t e m s  e v e n  though  t h e  nonper formance  o r  u n s a t i s f a c t o r y  
pe r fo rmance  m i g h t  re la te  t o  less t h a n  a l l  of t h e  t a s k s  
c o v e r e d  by t h e  i t e m .  

I t  was incumbent  on  t h e  A i r  Force i n  i t s  r e s p o n s e  t o  
t h e  p r o t e s t e r  t o  show t h a t  there is  a r e a s o n a b l e  b a s i s  for 
i t s  measure  o f  damages,  which t h e  A i r  Force f a i l e d  t o  do .  
T h e  A i r  Force's  f a i l u r e  t o  s a t i s f a c t o r i l y  r e spond  to t h e  
p ro t e s t e r ' s  a l l e g a t i o n  w i t h  a r e a s o n  a s  to  why nonperform- 
a n c e  o r  u n s a t i s f a c t o r y  pe r fo rmance  o f  a t a s k  or t a s k s  less 
t h a n  c o v e r e d  b y  t h e  i t e m ,  w i t h o u t  r e g a r d  to  t h e  n a t u r e  or 
s e r i o u s n e s s  o f  t h e  t a s k ,  w a r r a n t s  d e d u c t i o n  f o r  t h e  e n t i r e  
i t e m  compe l s  u s  to  c o n c l u d e  t h a t  t h e  d e d u c t i o n  of p r o v i s i o n s  
impose a p e n a l t y  as  t o  n o n v i t a l  t a s k s  and would u n n e c e s s a r -  
i l y  ra ise  t h e  g o v e r n m e n t ' s  cos t  and have a n  a d v e r s e  impac t  

e x t e n t .  L inda  V i s t a  I n d u s t r i e s ,  I n c . ,  B-214447, B-214447.2, 
supra;  see a l so  E n v i r o n m e n t a l  Asept ic  S e r v i c e s  Admin i s t r a -  - 
t i o n  and L a r s o n  B u i l d i n g  Care I n c . ,  B-207771, -- e t  a l . ,  s u p r a .  

on  c o m p e t i t i o n .  W e  t h e r e f o r e  s u s t a i n  t h e  p r o t e s t  to  t h a t  - 
-- 

W e  a l s o  t h i n k  i t  is  u n r e a s o n a b l e  f o r  t h e  PRS t a s k  
c a t e g o r i e s  to  t o t a l  100 p e r c e n t  of t h e  t o t a l  c o n t r a c t  p r i c e  
where t h e  A i r  Force r e s e r v e s  t h e  r i g h t  t o  d e d u c t  f o r  o t h e r  
c o n t r a c t  r e q u i r e m e n t s  d e f e c t s  n o t  c o v e r e d  u n d e r  t h e  
100 p e r c e n t .  W e  t h i n k  a l l  t a s k s  f o r  which t h e  agency  c a n  
d e d u c t  s h o u l d  be a s s i g n e d  a n  a p p r o p r i a t e  share of t h e  
c o n t r a c t  p r i c e .  I n  t h i s  c o n n e c t i o n ,  w i t h  r e g a r d  to  
e n f o r c e m e n t  of t a s k s  n o t  l i s t e d  i n  t h e  PRS, t h e  A i r  Force 
i n d i c a t e s  t h a t  a l l  t a s k s  f o r  w h i c h  d e d u c t i o n s  w i l l  be  made 
a r e  l i s t e d  u n d e r  t h e  PRS categories. 

T h e  protester a l so  a l l e g e s  t h a t  t h e  IFB i m p r o p e r l y  
p r o v i d e s  f o r  t h e  c o n t r a c t o r  t o  agree i n  advance  t o  any  d e f i -  
c i e n c y  a l leged by t h e  q u a l i t y  a s s u r a n c e  e v a l u a t o r s  (QAE). 
The  c h a l l e n g e d  p r o v i s i o n  s t a t e s  t h e  f o l l o w i n g :  

'I. . . The Q A E ' s  o r  t h e i r  a l t e r n a t e s  are 
r e q u i r e d  t o  make  w r i t t e n  e n t r i e s / a n n o t a t i o n s  
r e g a r d i n g  t h e  C o n t r a c t o r ' s  pe r fo rmance  i n c l u d i n g  
a n y  d e f i c i e n c i e s .  The e n t r i e s / a n n o t a t i o n s  s h a l l  
be r e c o r d e d  o n  p r e s c r i b e d  form/log. When d e f i -  
c i e n c i e s  are  r e c o r d e d  by t h e  QAE i n  t h e  manner 
p r e s c r i b e d  a b o v e ,  t h e  C o n t r a c t o r  (o r  h i s  
a u t h o r i z e d  r e p r e s e n t a t i v e )  a g r e e s  to  e n t e r  and 

. 
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sign in the prescribed form/log the corrective 
action taken (or to be taken) to correct the 
deficiencies and will affix his siqnature 
there to. 

The Air Force states that this provision advises the 
contractor of the QAE's responsibility to make written 
entries on a prescribed form or log with regard to the con- 
tractor's performance including deficiencies found by the 
OAE. It also requires the contractor to annotate the loq to 
advise the Air Force of corrective action. The Air Force 
contends that the provision only provides for an admin- 
istrative procedure for correction of a deficiency after the 
Air Force has determined the deficiency has occurred. 

In reviewing the provision, we think the agency's 
determination as to whether a deficiency has occurred is a 
matter of contract administration, and the contractor is not 
precluded by this provision from challenqing an alleged 
deficiency under the disputes clause of the solicitation. * 

7 See United Food Service, Inc:, B-215538, Oct. 23, 1984, 84-2 
C.P.D. (I 450. Accordinqly, In our view, this clause does 

~ < .  

not constitute any advance agreement to accept deficiencies 
alleged by the Air Force. 

We sustain the protest in part with respect to the 
provisions that permit excessive deductions. 

We have been advised that the bid opening has occurred 
and Findley is not low bidder under this IFB. Since the 
bids have been opened, the Air Force is precluded from 
amending the solicitation to eliminate any possiblity of 
excess deductions. However, we do not believe that cancel- 
lation and resolicitation are warranted since there was ade- 
quate competition and the protester has not shown it has 
been prejudiced. Linda vista Industries, Inc., 8-214447, 
8-214447.2, supra. Instead, we are recommending to the Air 
Force that, in administering the contract to be awarded, it 
avoid taking deductions under the contract in a manner that 
imposes a penalty. 

The other grounds of protest are denied. 

C omp t r o 11 e$ Ge de r a 1 
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